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JefES. Jordan

Federal Election: Commlssmn
999 E Street NW,.6th Flaot -
Washington DC 20463

Re:  Responseto Complaint, MUR:6667
Dear Mr. Jordan:

Oni behalf:of House Majority:] PAC ("HMP");.én =Shannon Rochedin her official. {Capacity
4s treasures, this lettet respoiids to the.¢oni X ¥i,2012. The
Commission should. dtsmlss tlie complaint. and close the ﬁle

FACTUAL :BAGKGB DUND
On October 2 2012 HMP beganﬁamng A mdependent acpendxtu:'e advoeatmg the defeat-

scnpt and on-screen t:hyrons frorri ;st:ratch, wnhout rely ___.on ot xr;corpotattng any
candidate materials: '

.| TIME AUDIO | ON-SCREEN |  :VISUAL: ' SOURCE OF
. : CHYRON- - | F@OTAGE - FOOTAGE
00 | "Didin't.take long for | ."Congres . hilli ,' Pub

| Bobby Schilling to Schilling?. - -7 suppqrters '
turn hiis back-onr o
Mitiois:families:""

:04 | "Less than two- years N ”Block Mlddle L Man in:sjt; wnh back Stockfmmge
in-Congress, Schilling - .'C!ass Tax Cuts" + | to'camera. = _
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voted six times to | list of sik votes
block middle class tax:
cuts." L ] : .

210 | "He:said-he'd fightfor | "Said He'dflght\ ._ESEme;man, w:th leﬂ' |- Stock footage:
Ilinois jobs:* .-for: [l!mms Jobs"™ | han . e

:12- | "BisSchilling voted | "Tax Bréaks Help - ':Sam an; “with  Stock<footage:
for tax breaks that Companies-Ship - ﬁngers ‘crossed,. - ;
would help companies | Jobs Overseas" ‘standing;in factory..
ship-our johs
oveiseas." . . ) .

:17 | "And they're going." | Two:newspaper- Image.of factory. -Stock.footage:

- headljries. |
19 | "Chers Bustos" ‘[ "Cheri Busios for | Bustos lkingto | Obtained from
Congress™ | consfifuent. campaign's pubhc
. ' (. YouTube channel® -
i20: | "She's got-ourback:” | Bustos: talkmg o thamed froii.
‘| other-constituent, aign's: pubhc
. , ibe chmmel3
:22 | “She'll stoptax bréaks | "StandsUpts ':Bﬁs't_c'z's;.i_ii'-'fﬂe't"o“iy; X el
for-outsourcers.” Corporate: ' ¢a palgnspubhc -
| Onitsourcers”  YouTube channel*
24 "Aniﬁght for. thie "fightsforthe. | Bustostalkingto '. @btamed from
middle class." ‘MiddleClass"- | worker, '

26. | "House: Majehty. PAC ""G!ijeﬁ_fBi;skos' [Bustos: walking with” _
is-responsibléforthg: | Fights for the . | farmer:. . dign’s pub
content.of this, *Middle Class® + You'l‘ube chiddinel®
advertising." Iégaldisé!ﬁfmer--

In providing visual accompaniment:to this message; HMP relied on several sources. The
ad begins with publicly. available footage-of- CongreSsman ‘Schilling: speakmg to-voters.
Four secoids in, the: ad-uses stock footage of amari in-a:suit, with Kis’back-to:the ‘camera,
to discuss Congressman ‘Schilling's:votes to block-middle‘class tax cuts. It.thei.cuts fo
footage of that man: ifi a-factory and reriinds voters that Congfessman Sc}ullmg voted for
tax breaks:that would help: cempames shlp jobs overseas:

Roughly niféteen seconds itifo thé:ad, HMP begins to advocate for:Ms: Bistos.as an.
alternative to CongreSSman Sclnllmg As visual background 16'its’ message, HMP.
excerpted footage from:a video.that Ms. Bustos* “campaign | ‘had- made: publicly available
on its "YouTube chanriel in August: 2012, The Bustos: ‘campaigrivideo lasts-for two

itat Ow (starfiiig at 1:52).
*fd, (stamng ar0:29).
‘1d, (starting at 2:22).
) Id (stamng at2; 06).
$id ‘(starting at 1: 18).
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minutes.and: thmy-enght 'seconds; andconsists.of Ms: Bustos mteractmg thh‘her
constitugnts. HMP usedfive. excerpts fron isiv deo; last
seconds; il its:ad: Asnotex ‘above the vidéo:from which HMP obtalneﬂ the-ﬁVe excerpts
was posted-on the campaign's-pul liclyavailable: YouTubeichannel. The:videois
available to the public Bt: http j/wWw youtibe: ComIWatch‘N-'kR_ iG2F690W.

-L-EGAE.DIS@;U,SSION:

The complaint-alleges that the ad republished campaign materigls, in-violation:of 11
C:FR. § 109:23. Buit a5 thé- Comihission's regulations and. precedents. demonstrate, the
incidental use:of publicly available-video: excerpts does not:constitute "rcpubhcat:on,
particularly where, a8 hiere, the: -exeerpts do not-centain-any discernible: Ihessage.of their
own, and are'used solely fo provide background imagery.

The. purposo of the repubhoatnon rule js.to: "distinguish[] between- mdependent
expressions of an, mdrvxdual 's views:and thie' use of an: mdrvrdual!s’_resources to.aida’
candidate i m a.manner:ing stmgmshable in substance from the d rect paymcnt of cash 0 a.
candldate Wl As the Comm it smn"has held o oBc: ' i

Act Wh:le the "wholesale copymg of candldate materials constrtutes repubhcatlon,“ the
"pamal use of such materials in-connection-with one's owh: pmtected speech isinot Jegally
problematic.*®

For example; the-third party use of a photograph froma: canididate's-website: doés not .
constitute: “republication;"-according to-a.majority of the current.commissioners. In.
MUR 5743, Comrmissioners Weintraub and .von Spakovsky tejected the argiiment that'the
use. of a‘photograph fram a.candidate's website:in a third party mailer constituted
"republication," concludmg that to "tréat ah. mctdental républication of a*photograph .-as’
an 'in-kind contribution" makesno inwiitive serise."? ¥ InMUR:59 oI

Hunter, McGahn, and Pétersen reachied the .same conéluswn, ﬁnd ing-the
photograph from a candidaté's'website ina thlrd party télevision:ad i is not
absent "some addmonal content or- message” found i n the: photograph

't .oubhoat:on,"'

Recently; the Commissicn dismissed two-compldints involving allegations that third

Pparty groups "repubhthed" candidate videos:in:théir television ads. In MUR 5879 ii'was

" H:R..Conf: Rep. 941057, 59; 1976.U;S.C-A.N, 946; 974 (1976)
' See, &; g MUR 2722 (Amencan Medical: Assoclatxon) &rMUR 2766 (Auto Dedlers and- Dnvers for Free
Trade Polttml Commmee) (rejocnm, aleganons of vepubhcatlon) i

S Petersen, MUR 5879: (DCCC), at: 5

¥ Statement of Reasons-of Comithissionérs Hanis von Spakovsky and ENléii Weintraub, MUR: 5743
(EMILY'S Ltst), a4,

"-Stateiment of Reasons. of Vice:Ghiairman Matthew:S. Petersen and- Commissioners. Garoliné G, Hunter
and Donald F. McGahn, MUR 5996 (Edncatlon Finance Reform Group),:ar 3:.

3
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. alleged.that.a Democratic Congressional: Campaxgn Committee:(* 'DCCC“) ad featurtng a

15-second excérpt.of. pubholy available ‘candidate-boroll footage was 1mpermtsslble
"republicatiori.” Tir explaining its:vote:to:dismiss the complaint, three commissioners;
pointed to several factors. First, the ad was:independent speech, whtch commnmcmed
the third party. spansor's awn views: ;rathier than these of the: cmrdtdate Second the
background footage was sxlem: and "contam[ed] 10 dtsoermble message of its own."

: ird:pé ps to ruri;positive.
ads and "could perversely mcentmze speakers to resortto:the so—ealled,- -negatrve
advertising' that flie'sponsots of McCain-Feingold Soughit 1o discourage:" 18" Relying-on
similar reasoning, three. commissioners. voted:to.disniiss a- siniilar. complamt agairist

Ariierican Crossroads for the use-of candidate footage in as'much:as half of a 30-second

ad supporting Senate cénidldae. Rob- Portman

'The cemral pnnctpln bdnnd the DCCC and Amenean Crossroads dtsmrssals 1s that the

.:HMP obtainied-the excerpts from pubhcly avar lable sources And hke the DCCC and

American: Crossroads ads, the HMP ad.is not "anythmg close:to:a.carbon, copy" of the
matenals tt used In fact, it does not resemble them at all The_HMP ad features a

Congressman S hrllmgs record the Bustos campatgn vrdeo does:- not refer to

-'Congressmnn Schtllmg at all The exeerpta from thetBustos campatgn vxdeo appear on:

’background tmages. thcorporated into "a commumeatto whtoh [HMP] adds tts own.

text, graphics; audro, and. narratton 1o credte'its Gwri.-message. ™ 18
Finally, we.note: that the: appllcatton of'the: repub[tcatlon standard. to’find that HMP'has.
made a contribution totheé Busfos campaign has:dubious statutory support: Unider the
Federal Election: Campaxgn Act, "the: fmancmg by any-person of the dtssemmatron,
distribution, or republication, in whole-or.if) part, of ¢ any broadcast or: aiyy writtén,.
graphtc or other form of camnpaign materials prepared by the canditlate, his campgigh
comeaittees, ar-their authorized agerns shali-be considered to be.an expendityre-.. s
FEC regnlattmxs interpiet this: Stafutery pravision o tréat the "républiedtion: ofcamnalgn

:: Staternent of Réasons of Chisir Hiimter and:Comiiiissioriers McGahn arid Petersen; MUR:5879), at 8.
1" Id at9.
13 Statement: of Reéasoris of Chiair-Caroliné.C. Huinter, anid- ComnuSs:oners Donald . McGahn ‘and; Manhew
S, Peterseii, MUR:6357 (Amencan Crossroads).
18 Statement.of Reasons of Chair Huriter:and Commiissiorers:McGalin.and; ‘Petersen; | MUR: 5879; 8t 8
: Statement.of Reasons of Chair Hunter and'Cominissioners McGahn and Potersén, MUR 6357, at:4.
¥1d.
¥ 2'US.C. § 4aTa(a)(7)BXiii) (emphasis addéd).
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.McGalin and Petérsen, MUR 6357 at 3, n. 6 (notin the“ ‘Séein

materials" as-an element of the "contem prong" resultlng ina. conmbutlon-to_the
betiefiting carididate.?® Itishot:clear. Jmde staty - eig
regulatory mterpretatxon W] ere,_,as' \ere; lher._, is-no‘allegation:

the ad's:sponsor-and. the carididate.

Finding a'violation hefe;. after:not: fmdmg@ violation:in the DECCand. Amencan
-Ci-oss‘mads.a'MURs; wmild.-ra'is’e-s’e'ﬁeﬁs di‘re'-‘iproc'ess' coricert .. Justthis year, the: Supreme
Court:affirmed that- "[w]hen speech is.involved,” agenclee ‘must demonstrate: "ngorous

‘adherence” to two related pnncxples that "regulated parti _;should Know.whatis required

of tliem so‘that- they may gct: accordmgly and that “precision.and. gu:dance are necessary
so that those énforcinig the: law. do not:act in an  arbitrary-or.digcrimnit ! Siricé
passage- of MeLmn-Femgold the: Commissmn Has consxstently;dls:mssed complamts

allegmg that the ‘mere. use of; eampalgn.photgs 0 .'deos,,as background 1mages m t.hn'd

.alr tor [the mpondent]
because it would be exceedmgly difficult, iposstble; to-explain whythe
Commission decided to:proceed agaitist. [respondent] but not to'proceéed in at ledst some:
of the cases ciied-above. The Commission has an. obhgatxon 10 avoid: dlsparate treatment’
of persons in similar circumstances." w22

CONCLUSION

For the reasons set forth-herein, the Commission should.dismiss the complaint and¢lose

the file.

Very truly yours,

M Gictias e

Marc E. Elias

Jonathan S: Berkon.

Counse! toHouse Majority PAC

®11CFR. §8 109 2l(e)(2), 109. 23 .seé Statenient of Reasons of Chair Hunter-and ‘Commissicnes
mcongnmy " bétween thé:Act:and

regulations on this | pomt) “The:Commissiofi need- ne)_'f hére; hawever. ‘beécause:the:
advertisement. does:not‘constituté the: repubheatloh of campa:gn materials:"

2 see' FEC v. Fox: Television:Stations; The;, 132 S Ct. 2307 2317 (2012)

2 Statément of Reasons of Chiiiiman David-M: Mason-and Comnissioners Darry] R. Wold-and -Bradléy-A.
Smith, MUR 4994 (NY Scriate:2000), at:3. See’also Statenierit'of Réasons:of Karl J. Sandstrom; MURS:
-4553, 4671, 4407, 4544, and 4713, at:2:("Thie respondentsm this.thdtter: stmply caninot-be held10-a.standdrd’
.tha.was not discernible-prior to. engaging:in othorwise protected»speech ")

5
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